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UNDERSTANDING THE ROLE OF STANDARDS AND YOUR LEGAL
OBLIGATIONS UNDER WHS LAW IN AUSTRALIA
We examine the little-discussed relationship between standards and the law in the context of the
OHS/WHS standards AS/NZS 4801 and OHSAS 18001 and with an emphasis on ISO 45001, now
representing global best practice.

"Safety is not a box-ticking exercise. The regulator’s barrister introduced
the Australian standard as key guidance material for the particular task
being undertaken, thereby introducing the standard as material for
extensive cross-examination."
What is the relationship between standards and the law? A coronial inquest into a construction site
worker fatality in Adelaide shows clearly how it plays out in practice.
In that particular case, a worker was found deceased in a scissor lift, caught between the lift’s
railing and a beam above him. The regulator’s senior counsel put to the deceased’s supervisor
that he would have been familiar with the Australian standard for the work that his crew was
undertaking. The supervisor agreed, which opened the door for counsel to ask a raft of questions
on the applicable standard (see ‘cross examination’).

Cross examination

UNDERSTANDING WHICH STANDARD IS BEST
The key management system standard relating to OHS
operating in Australia and New Zealand is AS/NZS 4801:2001
Occupational health and safety management systems. Jointly
developed by both countries’ standards associations, it refers to
the elimination of work-related injury with a goal of an injury and
illness-free work environment.

Counsel: You’re well familiar with its requirements, aren’t you?
Supervisor: Yes, it’s starting to come to mind, yeah.
Counsel: Did you receive any training from [your employer] about
the requirements for this standard?

Companies operating solely within Australia and New Zealand
may opt to be become certified against AS/NZS 4801.
It consists of four clauses, only the last of which is auditable
as it includes the standard’s ‘shall do’ statements.
These cover matters including:

Supervisor: No.
Counsel: What about from [the principal contractor]?
Supervisor: No.
Counsel: Did anyone ever mention it to you?
Supervisor: No.
Counsel: No time during the project, was this standard ever
mentioned to you?
Supervisor: No, sir.
Counsel: Can I direct your attention to – feel free to look at other
parts of the standard if you like to but my first question is about
1.6 on p.8.
Supervisor: Yes.
Counsel: Just proceeding through 1.6, ‘(d)the hazards involved
and the associated risks’ … continuing on in 1.6 ‘(e) The actual
method of doing the work’. Did you discuss that with [your worker]?

•

Which of these terms are interchangeable

•

Planning

•

Implementation

•

Measurement

•

Evaluation

•

Management review

Another common standard is OHSAS 18001, an internationallyapplied British standard. Created by the British Standards
Institution, it has been adopted by around 80 countries. However,
it’s being withdrawn in favour of ISO 45001 Occupational health
and safety, which is similar in approach to other management
system standards such as ISO 14001 and ISO 9001.

THE GOAL WAS TO ESTABLISH THREE FACTS
1. Whether the workers knew about the relevant
Australian standard;
2. Whether the workers had been trained or instructed
in the standard’s requirements; and

SAFETY STANDARDS

3. Whether each part of the standard had been
followed (and if it hadn’t, why not).
STANDARDS – CERTIFICATION, COMPLIANCE
AND CONFORMITY

•

General requirements of an OHS management
system, OHS or WHS policy

Critically, complying with AS/NZS 4801 does not make an
organisation exempt from prosecution. However, certification – or
progress toward certification – demonstrates a commitment to
work health and safety. Organisations that have both adopted
and are compliant to AS/NZS 4801 will also find that they are well
prepared to adopt ISO 45001, which may be seen as a ‘natural’
evolution of their Work Health and Safety management system.

Questions were asked in relation to each clause of the standard
and whether anyone from the company followed that provision.
This line of questioning introduced the Australian standard as
key guidance material for the task being undertaken – in this
case, operating and working on a scissor lift.

•

•

Standards are sometimes referred to as ‘voluntary’, thus
compliance is not compulsory. However, standards are
in some cases adopted by industry or referred to in
legislation. In such cases compliance can be mandatory.
Examples include exposure standards for airborne
illnesses. Often, a standard states what must be done but
not how it must be done. That is, each organisation can
determine how it will achieve compliance.

Standard

Juristiction

Status

AS/NZ 4801

Australia and
New Zealand

Current

OHSAS 18001

UK standard with
international
recognition

Withdrawn –
transition to be
completed by
March 2021

ISO 45001

Global

Current

Infostore.saiglobal.com

In short, standards articulate best practices that improve
the quality of products, services, or processes. While
they are recommended, adoption is not required unless
mandated by industry or legislation.
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If the standard is certifiable, they can seek formal certification
by a third-party certification organisation. This is a procedure
whereby the third party issues a written certificate to the
effect that a product, process, or service is in conformity
with certain standards. Certification can be seen as a form
of communication along the supply chain; the certificate
demonstrates to the buyer that the supplier complies with
certain standards and is generally seen as more convincing
proof of compliance than statements by the supplier itself.

Work Health and Safety
Act 2011 No 10

CERTIFICATION BODIES

In this Act, reasonably practicable, in relation to a duty to ensure
health and safety, means that which is, or was at a particular
time, reasonably able to be done in relation to ensuring health
and safety, taking into account and weighing up all relevant
matters including:

4. DEFINITIONS REASONABLY PRACTICABLE, IN
RELATION TO A DUTY TO ENSURE HEALTH AND SAFETY—
SEE SECTION 18.
18. WHAT IS “REASONABLY PRACTICABLE” IN ENSURING
HEALTH AND SAFETY

An organisation performing a certification is called
a ‘certification body’ or ‘certifier’ and will itself have been
accredited through a national body. For example, SAI Global is
accredited through the Joint Accreditation System of Australia
and New Zealand (JAS-ANZ). Other accreditation bodies include,
but are not limited to, ANSI (American National Standards
Institute), CNAS (China National Accreditation Service
for Conformity Assessment) and UKAS (United Kingdom
Accreditation Service).

a. the likelihood of the hazard or
the risk concerned occurring, and
b. t he degree of harm that might result
from the hazard or the risk, and
c. what the person concerned knows, or ought
reasonably to know, about
i. the hazard or the risk, and
ii. ways of eliminating or minimising the risk, and

The certification body might perform audits itself or contract
them out to auditors or inspection bodies. Their findings are
recorded in an audit report, on which a certification decision–
that is, the granting (or not) of the written assurance or
certificate – is based.

d. the availability and suitability of ways
to eliminate or minimise the risk, and
e. after assessing the extent of the risk and the available
ways of eliminating or minimising the risk, the cost
associated with available ways of eliminating or
minimising the risk, including whether the cost is
grossly disproportionate to the risk.

In Practice – the Role of Standards
and the Law
If an incident occurs in a workplace that doesn’t follow the relevant
standard(s), it is likely that charges will be brought forth. For
example, an organisation might be charged with failing to adhere
to the general duty or the primary duty, and also be charged with
separate offences for being in breach of particular standards.

COMPLIANCE IS

If a standard isn’t called up then an organisation can’t be charged
with breaching it. However, a safety regulator can use a standard
to show practical and sensible precautions or steps to follow are
available. An argument can then follow that such measures could
and should have been followed before the incident.

•

not mandatory unless called up in legislation

•

evidence of what is reasonably practicable

You can adopt an Australian Standard or implement equivalent
or higher standard. Following the Australian Standard is not
automatic compliance with the WHS Act.

The Opportunity –
Critical Success Factors

While an organisation can’t be charged for breaching an
Australian standard if it’s not called up, Safe Work can still charge
an organisation with breaching the Work Health and Safety Act
if there was a reasonably practicable step that could have been
taken – and that ‘reasonably practicable step’ will be taken from
the Australian standard.

Organisations should not fall into the trap of regarding
compliance as a ‘box ticking’ exercise, or an unwelcome
but legally necessary constraint on operations. Rather, they
should understand that it is a genuine opportunity to improve
operations and even gain competitive advantage over non- or
less-compliant organisations.

In practice, regulators may also argue that what is reasonably
practicable includes what a person knows or ought reasonably to
know about the hazard or risk, and about the ways of eliminating
or minimizing that risk. For example, in the case of the scissor lift
fatality discussed previously, Safe Work argued that a person –
i.e. the individual that was involved in the activity supervising the
work, and the company – ought reasonably to have known about
a particular hazard or risk associated with the scissor lift.

In the case of ISO 45001, a critical success factor is that it helps
an organisation meet its legal requirements in that the standard
requires the organisation to develop a management system
to identify, manage and ensure compliance with the legal
requirements that are applicable. As the standard itself states
repeatedly, planning is critical, and as an organisation plans its
operations, workflows, training and other systems, compliance
must remain uppermost.

That is, compliance with an Australian standard does not
necessarily equate to automatic compliance of the Act. It can
certainly help, but it’s not equivalent. But non-compliance with
a standard could likely go against an argument that the legal
standard of ‘reasonably practicable’ has been met.
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Standards and Strategic
Risk Management

This means leadership is central to the success of any
occupational health and safety management system. These
systems make specific demands of organisational leaders; for
example, 45001 requires commitments from the organisation’s
top management on downward. And while the terminology
is different, it could be argued that a top manager
equates to an ‘officer’ (PCBU) under legislation.

The key benefit of ISO 45001 is the strategic optimization of risk.
Besides the obvious benefits of a standard articulating agreed
best practice, 45001 allows alignment of WHS objectives with
the business’s overall strategic objectives. Further, it establishes
a baseline for the level of commitment of resources required for
effective management of workplace health and safety.

Thus, top management must develop, lead, and promote a
culture within their organisation that supports the intended
outcomes of the OHS management system. This is critical,
as standards not revised in accordance with the Annex SL
high level structure, tended to allow for the stewardship of
management systems to occur at the middle-management level.
And because they didn't have the ability to commit resources,
it was a point of weakness in those previous standards.

That is, it helps businesses ensure they're committing enough
resources to safety. This in turn helps prevent cost blowouts
on ‘emergency’ or last-minute expenditures and helps prevent
continuing expenditures with decreasing marginal utility (i.e.
contributes to good returns on the investments made).
Certification demonstrates a commitment to best-practice
management systems which in turn will deliver optimal OHS
performance (and in the case of certification to ISO 45001, to
global best practice). This includes continuous improvement
using the plan-do-check-act model and a strong commitment
from top management to drive compliance. This brings further
benefits to the workforce, who not only go home in the same
condition as they arrived for work, but actually go home better.
How so? By being embraced at work by a risk-aware culture that
fosters wellness and well-being.

ISO 45001 AND THE LAW – KEY OBSERVATIONS
•

ISO 45001 is best practice, so if you are compliant to
it then you would also be compliant with AS/NZS 4801.

•

ISO 45001 is likely to be widely adopted in
Australia and New Zealand.

•

If your organisation is certified and has an office
outside of ANZ and you want to remain certified,
you must migrate/certify to ISO 45001 as OHSAS
18001 has been withdrawn.

•

According to the WHS Act, you must do what is
reasonably practicable.

•

ISO 45001 makes repeated references to
fulfillment of legal obligations.

About SAI Global
At SAI Global we understand the challenges of building stakeholder trust and confidence for companies at all stages of maturity.
We work with organisations to help them meet stakeholder expectations for quality, safety, sustainability, integrity and desirability
in any market and industry worldwide – whilst embedding a critical risk-based thinking and a platform of continual improvement.
Operating in over 130 countries, delivering more than 125,000 audits annually and more than 100,000 people participate in our
Assurance training courses each year.
Services include:
Audit and Inspection – An accredited certifying body with highly experienced independent auditors
Learning and Training – Extensive range of courses to deepen expertise, support career advancement and unlock new opportunities
Product Certification – Provide evidence of conforming product through accredited certification
To find out more visit www.saiglobal.com/assurance
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